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PROPOSED  RULES 


DEPARTMENT  OF  DEFENSE 
Corps  of  Engineers 
[33  CFRPart  305] 

IDENTIFICATION  AND  ADMINISTRATION 
OF  CULTURAL  RESOURCES 

Proposed  Policies  and  Proc^ures 

Notice  is  hereby  given  that  the  Secre¬ 
tary  of  the  Army,  acting  through  the 
Chief  of  Engineers,  is  proposing  a  regu¬ 
lation  to  implement  several  historic 
preservation  laws  and  Executive  Order 
11593,  dated  May  13,  1971,  as  they  per¬ 
tain  to  Identification  and  preservation 
of  cultural  resources,  and  mitigation  of 
losses  thereto,  at  Civil  Works  projects 
undertaken,  or  proposed  to  be  imder- 
taken  by  the  Corps  of  Engineers.  The 
regulation  provides  policies  and  proce¬ 
dures  for  all  stages  of  the  Civil  Works 
program,  including  planning,  design, 
construction  and  operation  of  water  re¬ 
sources  projects. 

Prior  to  adoption  of  the  proposed 
regulation,  consideration  will  be  given 
to  any  comments  submitted  to  the  Chief 
of  Engineers  prior  to  October  22,  1975, 
at  the  following  address : 

Office  of  the  Chief  of  Engineers,  Attn:  DAEN- 
CWP-A,  Department  of  the  Army,  Wash¬ 
ington,  D.C.  20314. 

Until  the  final  regulation  is  adopted 
and  so  published  in  the  Federal  Register, 
elements  of  the  Office  of  the  Chief  of 
Engineers  and  field  operating  -agencies 
having  Civil  Works  responsibilities  will 
utilize  the  policies  and  procedmes  to  the 
extent  practicable. 

Dated:  August  19,  1975. 

Russell  J.  Lamp, 
Colonel,  Corps  of  Engineers 
Executive. 
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§  305.10  Purpose. 

This  regulation  provides  guidance  for 
the  discharge  of  responsibilities  for 
identification,  preservation  and  mitiga¬ 
tion  of  losses  of  cultural  resources  as¬ 
sociated  with  water  resources  develop¬ 
ments  and  programs. 

§  305.11  Applicability. 

This  regulation  is  applicable  to  all  OCE 
elements  and  all  field  operating  agencies 
having  Civil  Works  responsibilities. 

§  305.12  References. 

(a)  Public  Law  59-209,  Antiquities  Act 
of  1906  (34  STAT  225) . 

(b)  Public  Law  74-292,  Historic  Sites 
Act  of  1935  (49  STAT  666) . 

(c)  E*ublic  Law  89-655,  National  His¬ 
toric  Preservation  Act  of  1966  (80  STAT 
915). 

(d)  Public  Law  91-190,  National  En¬ 
vironmental  Policy  Act  of  1969  (83  STAT 
852). 

(e)  Public  Law  93-291,  Preservation  of 
Historic  and  Archeological  Data  (88 
STAT  174) — amending  Public  Law  86- 
523,  the  Reservoir  Salvage  Act  of  1960  (74 
STAT  220) . 

(f)  Executive  Order  11593,  Protection 
and  Enhancement  of  the  Cultural  En¬ 
vironment,  13  May  1971  (36  FR  8921,  15 
May  1971). 

(g)  National  Register  of  Historic 
Places  .  1975,  (Federal  Register,  Feb¬ 
ruary  4,  1975),  published  annually  and 
supplemented  on  the  first  Tuesday  of 
each  month. 

(h)  ER  10-1-3,  Division  and  Districts. 
(1)  Chapter  8,  ER  37-2-10,  Account¬ 
ing  and  Reporting — Civil  Works  Activi- 

(j)  ER  405-1-875,  Permits  to  Other 
Federal  Government  Agencies. 

(k)  ER  1105-2-507,  Preparation  and 
Coordination  of  Environmental  State¬ 
ments  (33  CFR  209.410) . 

(l)  ER  1145-2-303,  Permits  for  Activi¬ 
ties  in  Navigable  Waters  or  Ocean 
Water  Policy,  Practice  and  Procedure  (33 
CFR  209.120) . 

(m)  TM  5-801-1,  Historic  Preserva¬ 
tion,  Administrative  Procedures.  (In 
Draft;  to  be  published  in  1975.) 

§  305.13  Definitions. 

The  following  definitions  are  applicable 
to  this  regulation: 

(a)  “Advisory  Council.”  The  Advisory 
Council  on  Historic  Preservation,  estab¬ 
lished  pursuant  to  Title  n  of  tiie  Na¬ 
tional  Historic  Preservation  Act  of  1966 
(16  U.S.C.  470i). 

(b)  “Agency  Official.”  For  purposes  of 
36  CFR  Part  800,  normally  the  District 
Engineer  under  whose  jurisdiction  ac¬ 
tions  are  taken  or  recommended. 

(c)  “Appropriate  historical  or  archeo¬ 
logical  authorities.”  The  Secretary  of  the 
Interior  or  his  designated  representa¬ 
tive,  the  State  Historic  Preservation 
Officer,  the  State  Archeologist  and  the 
State  Historian. 

(d)  “Cultural  resource.”  Any  building 
site,  district,  structure,  object,  data  or 
oitfaer  material  signlficsmt  in  history,  ar¬ 
chitecture,  archeology  or  culture. 


(e)  “Cultural  resources  reconnais¬ 
sance.”  A  Uterature  search  and  records 
review  plus  an  on-the-ground  surface 
examination  of  selected  portions  of  the 
area  to  be  affected,  adequate  to  assess 
the  general  nature  of  the  resources  prob¬ 
ably  present  and  the  probable  impact  of 
a  project.  Test  excavations  may  be  re¬ 
quired  at  some  sites  so  that  evaluations 
may  be  adequately  accomplished.  This 
level  of  investigation  is  appropriate  to 
preliminary  planning  decisions  and  will 
be  of  assistance  in  determining  viable 
project  altematves. 

(f)  “Cultural  resources  survey.”  An 
intensive,  on-the-groimd  survey  and 
testing  of  an  area  sufficient  to  permit 
determination  of  the  number  and  extent 
of  the  resources  present,  their  scientific 
importance,  and'  the  time  factors  and 
cost  of  preserving,  recovering  or  other¬ 
wise  mitigating  adverse  effects  on  them. 
This  level  of  investigation  is  appropriate 
when  the  project  has  been  authorized 
and  finally  formulated,  and  will  thus  be 
acccwnplished  during  the  Phase  n  GDM 
stage  of  project  planning. 

(g)  “Mitigation.”  The  amelioration  of 
losses  of  significant  paleontological,  sci¬ 
entific,  prehistorical,  historical  or  arche¬ 
ological  data  which  will  be  accomplished 
through  pr^lanned  actions  to  preserve 
or  recover  such  data  by  application  of 
professional  techniques  and  procedures 
reflecting  the  contemporary  state  of  the 
art.  Mitigation  measures  will  only  be  ac¬ 
complished  diudng  the  actual  construc¬ 
tion  or  operational  phases  of  Civil  Works 
projects  except  in  unusual  circumstances 
requiring  prior  approval  by  DAEN- 
CWP-V. 

(h)  “National  Register.”  The  National 
Register  of  Historic  Places  which  is  a 
register  of  districts,  sites,  buildings, 
structures  and  objects  significant  in 
American  history,  architecture,  arche¬ 
ology  -and  culture,  maintained  by  the 
Secretary  of  the  Interior  under  authority 
of  Section  2(b)  of  the  Historic  ®tes  Act 
of  1935  and  Section  101(a)  (1)  of  the  Na¬ 
tional  Historic  Preservation  Act.  The  Na¬ 
tions  Register  is  published  in  its  en¬ 
tirety  in  the  Federal  Register  each  year 
in  February.  Addenda  are  published  on 
the  first  Tuesday  of  each  montii. 

(1)  “One  per  centum  of  the  total 
amount  authorized  to  be  appropriated  for 
such  project."  One  per  centum  of  the 
total  Federal  project  cost  last  presented 
to  the  Congress.  FV>r  operating  projects 
maintained  by  the  Corps  of  Engineers, 
the  one  per  centum  applies  to  the  last 
annual  amount  appropriated  or  re¬ 
quested  for  O&M  of  an  individual  project. 

(j)  “Principal  Investigator.”  The  per¬ 
son  or  contractor  responsible  for  the  va¬ 
lidity  of  the  material  presented  in  cul¬ 
tural,  historical  and  archeological  re¬ 
ports.  He  shall  sign  the  final  report  and 
in  the  event  of  controversy  or  court  chal¬ 
lenge  shall  testify  on  behalf  of  the  Gov¬ 
ernment  in  support  of  report  findings.  He 
shsdl  have  access  to  a  depository  for 
notes,  photographs  and  artifacts  where 
they  will  be  permanently  available  to 
scholars.  He  is  normally  the  employee  of 
a  university,  college,  museum  or  other 
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Qualified  contractor  aigaged  by  the  Dla- 
trlct  Engineer  to  accomplish  cultural  re¬ 
source  studies  or  data  recovery- 

(k)  ‘‘Significance.”  Attributable  to 
districts,  sites,  bviUdings,  structures  and 
objects  of  historical,  archltectuird,  and 
archeological  (cultural  value  when 
such  properties  are  Included  in  or  have 
been  determined  by  the  Secretary  of  the 
Interior  to  be  eligible  for  Inclusion  in  the 
National  Register  of  Historic  Places. 

(l)  “State  Historic  Preservation  Of¬ 
fice.”  The  official  within  each  State,  au¬ 
thorized  by  the  State  at  the  request  of 
the  Secretory  of  the  Interior,  to  act  as 
liaison  for  purposes  of  Implementing  the 
National  Historic  Preservation  Act. 

§  305.14  Background. 

Primary  responsibility  for  actions  per¬ 
taining  to  cultural  resources  associated 
with  Federal  programs  and  projects  was 
delegated  by  legislation  to  the  Secretary 
of  the  Interior  (National  Park  Service) , 
up  tmtil  1966.  With  the  enactment  of  the 
National  Historic  Preservation  Act  in 
1966  and  subsequent  legislative  and  ad¬ 
ministrative  actions,  however,  a  major 
portion  of  this  responsibility  was  shifted 
to  the  agencies  having  Jurisdiction  or 
control  over  those  resources.  As  a  result 
ft  is  now  necessary  that  the  Corps  co¬ 
ordinate  and  conduct  all  such  activities 
with  advice  and  consultation  of  the  Na¬ 
tional  Paik  Service,  the  Advisory  Coun¬ 
cil  on  Historic  Preservation,  and  State 
Historic  Preservation  Officers,  While  the 
National  Park  Service  still  has  a  major 
role  in  matters  dealing  with  cultural  re- 
soturces,  it  is  now  more  nearly  that  of  a 
prlncipid  coordinator  and  expert  adviser 
to  other  agencies  of  the  Government 
rather  than  the  sole  agency  with  respon¬ 
sibilities  and  expertise  in  matters  con¬ 
cerned  with  these  resources. 

S  305.15  General  P<dicy. 

(a)  From  the  initiation  of  preauthor¬ 
ization  planning  through  postauthoriza- 
tlon  planning  and  design,  constructian 
and  operation  and  management  as  well 
as  regulation  of  work  by  others  in  navi¬ 
gable  waters,  all  Corps  of  Bnglneeis  ac¬ 
tions  will  be  evaluated  in  terms  of  their 
effect  on  cultural  resources  within  the 
overall  policy  provisions  of  this  regula¬ 
tion.  Those  actions  having  an  effect  on 
significant  cultural  resources  will  be  fully 
coordinated  with  the  National  Park 
Service,  State  Historic  Preservation  Of¬ 
ficer.  and  the  Advisory  Council  on  His¬ 
toric  Preservation,  and  appropriate 
actions  taken  to  discharge  all  Corps  re¬ 
sponsibilities  involved  in  a  spirit  of 
proper  stewardship  of  these  resources  for 
the  benefit  of  present  and  future  genera¬ 
tions. 

(b)  Division  and  District  Engineers 
should  consider  the  assignment  of  lead 
responsibility  for  this  fimction  to  the 
appropriate  organizational  element  un¬ 
der  their  command,  normally  the  En¬ 
vironmental  Anahrsls  element  (ER 
10-1-3) .  This  element  will  take  the  lead 
in  coordinating  and  processing  imple¬ 
mentation  actions  Involved.  Within  cur¬ 
rent  space  limitations,  each  Division  end 
District  Engineer  should  evaluate  the 


need  to  staff  this  function  as  required  to 
discharge  his  responsibilities  in  a  com¬ 
petent  and  professional  manner. 

(c)  At  each  stage  of  Corps  planning, 
design  and  construction,  the  degree  and 
scope  of  cultinal  resoturce  investigations 
will  be  conducted  and  displayed  at  the 
same  level  of  precision  as  otiier  rdated 
studies,  l.e.,  economics,  hydrology,  geol¬ 
ogy,  bi(dogy,  etc. 

(d)  Repoito  made  available  to  the  gen¬ 
eral  public  will  not  contain  specific  lo¬ 
cations  of  archeological  sites  so  as  to 
preclude  vandalism. 

(e)  When  archeological  or  historic 
studies  are  related  to  a  specific  group 
of  people  whose  descendants  are  stiU  liv¬ 
ing  in  the  general  area,  they  should  be 
Informed  of  the  studies  and  consulted, 
especially  where  interpretive  develop¬ 
ments  are  being  conkdered.  Human 
skeletal  remains  will  not  be  placed  on 
public  display  without  prior  approval 
of  DAEN-CWP-P. 

(f)  Preservation  of  significant  cultural 
resources  is  nearly  always  considered 
preferable  to  recovery  of  data  by  excava¬ 
tion  and  may  often  be  more  economical 
in  terms  of  both  economic  and  environ¬ 
mental  costs.  When  a  significant  site  can 
be  preserved  for  an  amount  reasonably 
comparable  to,  or  less  than  the  amount 
reqidred  to  recover  the  data,  full  con¬ 
sideration  shall  be  given  to  this  course 
of  action. 

§  305.16  Specific  Implementation  Ao< 
tions. 

Actfon  requirements  for  the  Imple- 
mraitotlon  of  current  authorities  vary 
wltii  the  type  of  action  or  i»ognun  in¬ 
volved.  Guidance  for  principal  activities 
is  as  follows; 

(a)  Preauthorieation  Studies.  (1)  Upon 
initiation  of  general  Investigation  studies, 
the  District  Engine^  shall  notify  in  writ¬ 
ing  the  appropriate  field  official  of  the 
National  Park  Service  (NPS)  and  the 
State  Historic  Preservation  Officer(s)  of 
the  study  area  Involved.  The  District  En¬ 
gineer  shall  conduct  or  have  conducted  a 
cultural  resource  reconnaissance  in  order 
to  identify  cultxiral  sites,  objects,  build¬ 
ings,  ruins,  etc.,  of  interest  or  importance 
in  history  or  prehistory  which  would  be 
affected  by  prop>osed  projects.  This  work 
may  be  performed  by  qualified  in  house 
personnel  or  by  contract  with  a  qualified 
institution  which  shall  execute  the  con¬ 
tract  through  a  principal  investigator. 
Funds  will  not  be  transferred  to  the  NPS 
for  participation  in  preauthorization 
studies. 

(2)  The  reconnaissance  report  shall 
describe  or  assess  the  general  significance 
or  values  of  the  cultural  resources  located 
in  the  project  area.  In  addition  it  should 
include  a  discussion  of  methods  and  an 
estimate  of  anticipated  costs  for  a  c«Z- 
tural  resources  survey  within  the  project 
area  during  later  stages  of  planning. 

(3)  Where  regional  or  basinwide  stud¬ 
ies  are  being  conducted  ot  where  numer¬ 
ous  alternatives  exist,  tiie  scope  of  the 
overall  Investigation  may  require  t^t 
cult\iral  resource  studies  include  only 
literature  research  and  a  statistically 
valid  sample  field  reconnaissance.  This 


reconnaissaitee  should  be  of  the  magni¬ 
tude  required  to  provide  a  predictive 
mod^  for  the  numbers,  types,  and  qual¬ 
ities  of  cultural  resource  problems  in  the 
area.  The  minimum  surface  coverage  re¬ 
quired  to  provide  adequate  quantifiable 
data  fm*  such  a  predictive  model  will 
vary,  but  will  normally  not  exceed  15% 
of  the  total  project  area.  < 

(4)  The  investigations  shall  conform 

to  the  standards  prescribed  for  a  recon¬ 
naissance  level  investigation  as  defined  in 
S  305.13.  I 

(5)  Upmi  completion  of  cultural  re¬ 
source  investigations,  two  copies  of  the 
report  shall  be  forwarded  to  the  National 
Park  Service  with  a  request  fw  review 
and  comment.  CcH^ies  shall  be  also  fur¬ 
nished  the  respective  State  Historic 
Preservation  Officer,  State  Archeidogist 
and  State  Historian  for  review  and  com¬ 
ment,  and  to  other  agencies,  societies, 
universities,  museums,  institutions  or  in¬ 
dividuals  on  a  need-to-know  basis.  In¬ 
formation  resulting  from  the  cultural  re¬ 
source  investigations  will  be  incorpo¬ 
rated  in  all  pertinent  reports.  The  draft 
Environmental  Impact  Statement  (EIS)! 
will  Include  data  f  rtun  the  report  and  will 
discuss  in  general  terms  recommenda- 
tiOas  for  further  study  and  testing. 

(6)  Expenditures  to  provide  cultural 
resource  inventories  or  reconnaissance 
studies  on  unauthorized  projects  will  be 
presented  in  the  Plan  of  Stu^.  In  in¬ 
stances  where  these  investigaticms  are 
estimated  to  exceed  $10,000,  review  of 
the  Scope  of  Work  and  the  cost  esthnate 
will  be  made  by  DAEN-<JWP-P  prior  to 
approval  of  the  proposed  expenditures. 

(b)  Phase  /  Advanced  Engineering 
and  Design  (AB<kD) .  Procedures  for  cul¬ 
tural  investigations  for  the  Phase  I 
AE&D  studies  shall  be  essentially  the 
same  as  for  the  preauthorization  fefisi- 
bllity  studies.  In  instances  where  the 
feasibility  (survey)  report  is  reasonably 
cturrent  and  no  significant  changes  in 
the  authorized  project  are  proposed,  the 
information  previously  provided  may  be 
used  in  the  Phase  I  GDM  and  updated 
EIS.  In-depth  studies  will  be  made  at 
this  stage  only  if  required  in  the  de¬ 
cision-making  process,  i.e.,  the  cultural 
resources  Involved  are  pot^tially  of  such 
significance  as  to  affect  the  nature  or  lo¬ 
cation  of  the  project. 

(c)  Phase  II  Advanced  Engineering 
and  Design  (AEAD).  (1)  Upon  Initiation 
of  Phase  n  AE&D  studies,  a  cultural  re¬ 
sources  survey  shsdl  be  made  and  a  re¬ 
port  prepared  therefrom.  The  nature  of 
this  survey  will  be  based  on  the  recom¬ 
mendations  contained  in  the  cultural 
resources  reconnaissance  report  obtained 
during  the  preauthorization  or  Phase  I 
study. 

(1)  This  report  shall  Include  assess¬ 
ment  of  eligibility  for  Inclusion  in  the 
National  Register  of  Historic  Places, 
specific  recommendations  for  all  neces¬ 
sary  mitigation,  recommendations  for 
develoixnent  of  interpretative  displays 
and  a  discussion  of  the  public  or  scientif¬ 
ic  value  of  proposed  mitigation  actions. 

(ii)  It  may  be  desirable  that  the  Prin- 
cipel  Investigator  complete  nomination 
forms  to  the  National  Register,  but  in  all 
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cases  he  shall  specifically  define  the  rea¬ 
sons  for  sig^nificance  in  order  to  justify 
expenditures  of  funds  for  data  recoverey 
or  other  mitigation  during  the  project 
construction  period.  Nominations  to  the 
National  Register  will  not  be  submitted 
to  DAEN-CWP-P  for  sites  not  currently 
on  fee-owned  lands  without  an  accom¬ 
panying  letter  from  the  present  land- 
owner  indicating  concurrence  in  such 
action.  Information  on  significant  sites 
not  on  fee-owned  lands  at  the  time  the 
survey  is  accomplished  should  be  fur¬ 
nished  to  the  State  Historic  Preservation 
Officer,  who  may  submit  nominations  or 
make  requests  for  eligibility  determina¬ 
tions  through  State  channels.  This  work 
may  be  accomplished  by  qualified  in- 
house  personnel,  by  direct  contract  with 
qualified  institutions  and  individuals,  or 
by  transfer  of  funds  to  the  National 
Park  Service. 

(2)  Two  c(H>ies  of  the  draft  report  will 
be  furnished  the  National  Park  Service, 
one  copy  each  to  the  State  Historic  Pres¬ 
ervation  Officer,  State  Archeologist  and 
State  Historian  with  a  request  for  re¬ 
view  and  comment. 

(3)  The  information  from  the  above 
report  and  comments  obtained  from  of¬ 
ficials  and  agencies  cited  in  paragraidi 

(c)  (2)  of  this  section  shall  be  incorpo¬ 
rated  in  the  Phase  II  GDM  and  any  EIS 
under  preparation.  If  the  final  EIS  has 
been  filed  with  the  Coimcil  on  Environ¬ 
mental  Quality,  supplemental  pages  shall 
be  prepared  as  deemed  necessary  by  the 
reporting  officer,  and  forwarded  to  CEQ 
as  provided  by  ER  1105-2-507  (para.  7). 
Copies  of  the  letter  of  transmittal  and 
supplemental  pages  will  be  furnished  to 
the  Advisory  Council  on  Historic  Preser¬ 
vation,  State  Historic  Preservation  Offi¬ 
cer  and  the  National  Park  Service. 

(d)  Feature  Design  Memoranda.  Full 
recognition  shall  be  given  to  the  cultural 
resources  known  or  anticipated  to  exist 
on  project  lands  during  preparation  of 
feature  design  memoranda.  Designs  and 
cost  estimates  shall  reflect  the  agreed 
upon  mitigation  measures  determined  to 
be  appropriate  in  the  approved  cultural 
resources  reconnaisance  and  survey  re¬ 
ports. 

(e)  Detailed  Project  Report.  The  pro- 
cedmes  o.utlined  in  paragraph  (c)  of 
this  section  for  Phase  n  GDM’s  shall  be 
followed  during  the  preparation  of  De¬ 
tailed  Project  Reports  under  Continuing 
Authority  Programs. 

(f )  Construction  and  Land  Acquisition 
not  Started.  Upon  receipt  of  initial  con¬ 
struction  fimds,  the  District  Engineer 
shall  initiate  mitigation  measures  rec¬ 
ommended  in  the  approved  cultiiral  re¬ 
source  survey  which  are  in  accordance 
with  any  executed  Memorandiun  of 
Agreement  between  himself,  the  Advi¬ 
sory  Council  on  Historic  Preservation 
and  the  State  Historic  Preservation  Offi¬ 
cer. 

(1)  Initial  mitigation  efforts  should  be 
directed  to  critical  items  of  construction 
such  as  access  roads,  project  buildings, 
dam  sites  and  borrow  areas  and  reloca¬ 
tions.  The  work  may  be  accomplished  by 
qualified  in-house  personnel,  by  contract 
with  recognized  institutions  or  individ¬ 


uals,  or  by  transfer  of  funds  to  the  Na¬ 
tional  Park  Service. 

(2)  To  preclude  deterioration  and 
vandalism,  consideration  should  be 
given  to  allowing  present  owners  or 
others  to  occupy  at  reduced  or  no  rental, 
or  otherwise  to  utilize  historic  structures 
under  lease  arrangements  until  the  prop¬ 
erty  is  actually  required  to  be  vacat^. 

(g)  Projects  Under  Construction.  (1) 

In  instances  where  construction  has  been 
initiated  without  an  adequate  survey  and 
plan  for  mitigation  of  losses  of  cultural 
resources,  steps  should  be  taken  to  in¬ 
clude  funds  for  such  activities  in  the  next 
project  cost  estimate  and  budget  request, 
or  preferably,  after  concurrence  of 
DAEN-CWP-P  and  DAEN-CWB  to  re¬ 
allocate  available  funds  so  as  to  insure 
compliance  with  the  requirements  of  law 
and  this  regulation. 

(2)  All  items  having  any  apparent  his¬ 
torical  or  archaeological  Interest  which 
are  discovered  in  the  course  of  construc¬ 
tion  activities  shall  be  carefully  pre¬ 
served.  Contracts  shall  require  the  con¬ 
tractor  to  leave  the  find  imdisturbed  and 
immediately  report  it  to  the  Contracting 
Officer  so  that  the  proper  authorities 
may  be  notified. 

(h)  Operation,  Maintenance  and  Man¬ 
agement.  (1)  The  fimding  authorities 
and  provisions  of  Public  Law  93-291  ap¬ 
ply  to  Operation  and  Maintenapce  ac¬ 
tivities  on  Federally-owned  lands.  There¬ 
fore,  District  Engineers  shall  establish 
and  implement,  with  amounts  not  to  ex¬ 
ceed  one-percent  of  annual  amoxmts  ap¬ 
propriated  for  Operations  and  Mainte¬ 
nance  of  Individual  projects,  a  program 
to  insure  consideration  and  protection  of 
cultural  resoiurces  at  existing  Corps-op¬ 
erated  projects  under  their  jurisdiction. 

(i)  In  some  cases,  this  will  reqviire  a 
cultural  resources  reconnaissance  or  sur¬ 
vey  of  lands  which  have  been  only  par¬ 
tially  or  inadequately  investigated  in  tiie 
past.  The  District  Engineer  will  evaluate 
sites  \inder  his  jurisdiction  which  are 
identified  by  such  investigations  and  pre¬ 
pare  and  forward  to  DAEN-CWP-P 
nomination  forms  to  the  National  Reg¬ 
ister  of  Historic  Places  for  sites  meeting 
Register  criteria,  in  accordance  witii 
para.  5-3,  TM  5-801-1.  (RCS  DOI-1005 
applies) . 

(ii)  In  causes  where  cultmal  properties 
on  or  eligible  for  inclusion  in  the  Na¬ 
tional  Register  are  being  or  would  be 
adversely  affected  as  a  result  of  past  or 
future  activities  such  as  land  alteration, 
shoreline  erosion,  traffic  or  public  use; 
and  methods  for  protection  or  preserva¬ 
tion  are  infeasible  or  economically  unrea¬ 
sonable,  data  recovery  through  scientific 
excavation  shall  be  considered  in  the 
same  manner  as  if  the  lands  had  recently 
been  acquired  for  construction  of  a  new 
project. 

(iii)  Consultation  with  the  State  His¬ 
toric  Preservation  Officer  and  the  Advi¬ 
sory  Council  on  Historic  Preservation  will 
be  accomplished  as  prescribed  in  Appen¬ 
dix  B  to  this  part. 

(iv)  Environmental  Impact  State¬ 
ments  prepared  for  the  project  will 
address  impacts  upon  cultural  resoiu*ces. 

(2)  Administrative  actions  such  as 
leases,  licenses,  easements  and  permits 


involving  the  utilization  of  project  re¬ 
sources  by  others  (see  paragraph  (i)  of 
this  section  for  section  10  permits)  may 
result  in  significant  effects  on  cultural 
resources  and  will  therefore  require  sepa¬ 
rate  consideration  on  a  case-by-case  ba¬ 
sis.  The  effects  of  these  actions  shall  be 
considered  and  treated  in  the  environ¬ 
mental  assessment  or  EIS  pertaining  to 
the  action,  and  appropriate  protective 
or  mitigative  provisions  shall  be  included 
in  the  administrative  action  instrument. 

(3)  The  authorities  in  Public  Law  93- 
291  do  not  include  the  expenditure  of 
appropriated  Civil  Works  fvmds  for  the 
maintenance,  rehabilitation,  restoration 
or  salvage  of  cultural  resources  which  are 
not,  or  would  not  be,  adversely  affected 
as  a  direct' result  of  Corps  of  Engineers 
construction  or  operation  and  mainte¬ 
nance  activities.  Chiltural  resource  inves¬ 
tigations  and  mitigation  measures  at 
completed  projects  which  have  been 
turned  over  to  local  interests  for  opera¬ 
tion  and  maintenance  are  thus  ineligible 
for  funding  under  this  authority. 

(4)  Permission  for  the  examination  of 
ruins,  excavation  of  archeological  sites 
or  gathering  of  objects  of  antiquity  on 
project  lands  will  be  granted  in  accord¬ 
ance  with  the  provisions  of  ER  405-1- 
875. 

(i)  Regulatory  Permits.  Regulatory 
permits  for  activities  in  navigable  waters 
and  ocean  waters  will  be  administered  as 
prescribed  in  ER  1145-2-303  which  pro¬ 
vides  general  policy,  practice  and  pro¬ 
cedure  to  be  follow^  in  connection  with 
applications  for  permits  required  pursu¬ 
ant  to  section  10  of  the  Rivers  and  Har¬ 
bors  Act  of  1899,  Section  404  of  the  Fed¬ 
eral  Water  Pollution  CTontrol  Act  and 
Section  103  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act.  In  order 
to  provide  the  Secretary  of  the  Interior, 
the  Advisory  Council  on  Historic  Preser¬ 
vation  and  the  State  Historic  Preserva¬ 
tion  Officer  the  requisite  written  notifi¬ 
cation  that  scientific,  prehlstorical,  his¬ 
torical  or  archeolc^c^  data  may  be  lost 
or  destroyed  as  the  result  of  approval 
of  an  application  for  a  Department  of 
the  Army  permit,  and  in  order  for  these 
entities  to  carry  out  their  responsibilities, 
the  District  Engineer  will  provide  them 
a  copy  of  every  Public  Notice  and  will: 

(1)  Include  in  every  Public  Notice  a 
statement  that  the  District  Engineer  has 
consulted  the  latest  published  version  of 
the  National  Register  of  Historic  Places 
(Appendix  B)  and  of  the  presence  or  ab¬ 
sence  of  registered  properties  or  proper¬ 
ties  listed  in  the  latest  published  version 
of  the  Register  as  being  eligible  for  in¬ 
clusion  therein.  Each  Public  Notice  will 
also  include  a  statement  that  presently 
unknown  archeolc^ical,  scientific,  pre- 
historical  or  historical  data  may  be  lost 
or  destroyed  by  work  to  be  accomplished 
\mder  the  requested  permit. 

(2)  In  the  event  that  the  National 
Park  Service  advises  in  response  to  the 
Public  Notice  that  it  will  conduct  or 
have  conducted  a  survey  or  other  investi¬ 
gation  of  cultural  resources  in  the  re¬ 
quested  work  area,  or  that  it  will  recover 
and  preserve  cultural  resources  or  data 
located  therein,  notify  the  applicant  and 
encourage  him  to  contact  the  National 
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Park  Service  with  a  view  toward  arriving 
at  a  mutually  agreeable  date  by  which 
such  actlvltiee  will  be  comidet^  The 
Advisory  Council  (m  Historic  Preser¬ 
vation  will  be  furnished  a  copy  of  aU 
comments  from  the  Naticmal  Park  Serv¬ 
ice  and  the  State  Historic  Preservaticm 
OfiBcer. 

(3)  The  accomplishment  of  any  cul¬ 
tural  resources  siunreys  or  oHier  investi¬ 
gations  which  he  deems  necessary,  and 
the  recovery  and  preservation  of  scien¬ 
tific,  prehistorical,  historical,  or  archeo¬ 
logical  data  in  a  work  area  applied  for 
under  a  Department  of  the  Army  Regu¬ 
latory  Permit  Is  the  responsibility  of  the 
Secretary  of  the  Interior  pursuant  to 
Section  4  of  Public  Law  93-291,  and  Sec¬ 
tion  7(c)  of  the  Act  expressly  authorizes 
fimds  to  be  appropriated  to  him  for  such 
purposes.  Consequently,  Civil  Worts 
funds  will  not  be  expended  for  such  ac¬ 
tivities  in  conjunctl(xi  with  Regulatory 
Permits. 

(J>-  Emergency  Activities.  Work  con¬ 
ducted  as  a  result  of  a  natural  disaster 
or  other  emergency  actions  cited  In  para 
8  of  ER  1105-2-507  Is  excluded  frmn  the 
provisions  of  this  regulation  If  cultural 
resotnces  surveys  and/or  data  recovery 
would  Impede  remedial  construction  ac¬ 
tivities.  However,  action  officers  should 
exercise  reasonable  precaution  to  insure 
preservation  of  cultural  resources  con¬ 
sistent  with  the  nature  of  the  situation. 

S  305.17  Costs  of  Cultural  Resource 
Studies  and  Mitigation. 

^  AH  costs  Incurred  for  Investigation, 
planning,  coordlnati(m,  preservation  and 
mitigation  of  losses  of  cultural  resotnxes 
directly  affected  by  Federal  construction 
are  non-reimbiusable  project  costs.  These 
costs  are  presumed  to  be  at  least  equaled 
by  the  benefits  to  science  and  the  public 
generally.  Consequently,  the  costs  in¬ 
curred  for  cultural  resources  surveys, 
data  recovery  and  analjrsis,  and  report 
preparation  will  be  shown  by  footnote  in 
project  cost  allocations  and  Justification 
Statements,  but  will  not  enter  into  the 
allocation  or  apportionment  of  project 
costs  or  Into  computation  of  benefit-cost 
ratios.  Procedures  for  cost  accounting  are 
contained  in  ER  37-8-10. 

'  S  305.18  Coordination  With  Others. 

I  Close  coordination  with  other  agencies 
and  entitles  with  responslbllitiee  for  pres- 
j  ervatlon  of  cultural  resources  is  required 
in  all  phases  of  project  planning  and  ex- 
'  ecutlon.  Specifically  designated  agencies 
^  for  coordination  and  review  of  project 
'  Impacts  on  cultural  resources  are  the  Na- 
i  tlonal  Park  Service,  Advisory  Council  on 
;mstoric  Preservation,  and  the  tq^pn^ri- 
'  ate  State  Historic  Preservation  Offl- 
{ cer.  It  Is  also  desirable  to  maintain  co¬ 
ordination  with  other  public  Interest 
'  groups.  State  Archeologi^  suul  Histor¬ 
ians.  State  and  local  archecdogical  and/ 
or  historical  societies,  other  State  and 
Federal  agencies,  institutions,  founda¬ 
tions,  or  individuals  with  special  Inter- 
'  ests  or  expertise  in  cultural  resources, 
(a)  National  Park  Service.  Pursiiant 
to  the  Reservoir  Salvage  Act  of  1960,  as 
^  amended  by  Public  Law  93-291,  District 


Engineers  will  provide  written  notice  to 
the  Secretary  of  Interior  (National  Part 
Service)  before  undertaking  any  Federal 
construction  project  or  the  granting  of 
approval  for  a  F^erally  licensed  project, 
activity  or  program  which  may  cause 
irreparable  loss  or  destructlcm  of  signifi¬ 
cant  scientific,  mrehlstorical.  historical,  or 
archeological  data.  Thereafter  the  Dis¬ 
trict  Engineer  will  maintain  continuing 
coordination  with  the  Service  on  cultural 
resource  matters.  Including  transfer  of 
funds  for  post-authorization  cultural -re¬ 
source  survejrs  and/or  mltigative  actions 
when  considered  appropriate,  including 
the  analysis  of  data  and  publication  of 
reports  resulting  from  such  investiga¬ 
tions. 

(1)  Instructions  for  such  work  win  ' 
specify  the  necessity  for  the  Service  to 
provide  Information  at  appropriate  times 
in  order  that  other  planning  studies  and 
construction  activities  are  not  delayed. 

(2)  The  National  Park  Service  wiU  be 
instructed  to  keep  the  District  Engineer 
notified  of  the  progress  of  any  survey  or 
data  recovery  ^ort  In  ord^  that  there 
will  be  as  little  disruption  or  dday  as 
possilfie  in  the  carrying  out  of  fimctions 
of  the  Corps  of  Engineers. 

(3)  When  cultural  resources  studies  or 
data  recovery  are  to  be  performed  by 
direct  contract,  the  District  Engineer 
may  request  the  National  Part  Service 
to  review  the  proposals,  and  wlU  furnish 
a  copy  of  the  contract  to  NPS.  Upon  com¬ 
pletion  of  the  work,  tiie  District  Engi¬ 
neer  will  notify  the  appropriate  field 
official  of  the  Service  of  the  findings.  In 
writing,  by  furnishing  two  copies  of  the 
report  prepared  by  the  Corps  or  its  con¬ 
sultants.  Copies  of  all  final  reports  of 
cultural  resource  Investigaticms  made  by 
the  C<Hn?6  or  its  consultants  should  be 
provided  the  Service  which  may  make 
than  available  to  the  public  for  Inspec- 
ti(m  and  review  as  required  by  Section 
3(a)  of  Public  Law  93-291. 

(b)  Advisory  Council  on  Historic  Pres¬ 
ervation.  If  the  District  Engineer  deter¬ 
mines  as  a  result  of  cultural  resources 
investigations  and  coordination  that 
there  wUl  be  an  effect  on  sites  listed  In, 
or  determined  by  the  Secretary  of  In¬ 
terior  as  being  eligible  for  inclusion  In, 
the  National  Register,  he  win  request 
consultation  with  the  Advisory  Council 
as  required  by  36  CFR  Part  800  (Appen¬ 
dix  B). 

(1)  If  possible,  a  Monorandum  of 
Agreement  wlU  be  executed  (during 
Phase  II  AE&D  studies)  on  proper  miti¬ 
gation  measures  to  be  accomplished  after 
initiation  of  construction.  This  agree¬ 
ment  win  normally  be  between  the  Dis¬ 
trict  Engineer,  acting  in  his  capacity  as 
the  "Agwicy  Official”  for  purposes  of 
these  procedures,  the  Advisory  Coimcll 
and  the  State  Historic  Preservation 
Officer.  The  Memorandum  of  Agreement, 
if  one  can  be  obtained.  wlU  be  Includea 
with  the  EIS  and  discussed  in  the  perti¬ 
nent  planning  report. 

(2)  If  agreement  cannot  be  reached, 
the  District  Engineer  win  forward  the 
Preliminary  Case  Report,  (See  Appendix 
E) .  to  the  Advisory  Council  and  the  State 
Historic  Preservation  Officer.  The  Ex¬ 


ecutive  Director  of  the  Advisory  Council 
Rhail  request  the  CThalrman  of  the  Coun¬ 
cil  to  schedule  consideration  of  the  un¬ 
dertaking  at  the  next  Council  meeting 
and  notify  the  District  Engineer  of  the 
request.  Upon  such  notification,  the  Dis¬ 
trict  Ebiglneer  wlU  delay  further  actions 
which  would  adversely  affect  Register 
properties  or  properties  determined  eli¬ 
gible  for  the  Register,  until  the  CoimcU 
has  transmitted  its  comments  or  tiie 
Chairman  has  givoi  notice  that  the  im- 
dertaking  wlU  not  be  considered  at  a 
Council  meeting.  The  various  steps  to  be 
foUowed  are  outlined  in  the  fiow  chart 
“Compliance  Procedures  for  Sec.  106 
(Historic  Preservation  Act  of  1966),” 
Appendix  C.  and  the  procedures  of  the 
Advisory  Council  contained  In  36  CFR 
Part  800,  (Appendix  B) . 

(c)  State  Historic  Preservation  OM- 
eer.  (1)  Upon  ccmiidetlon  of  the  cultural 
resources  reconnaissance  r^xirt,  the 
District  Engineer  shaU  forward  a  copy 
to  the  appropriate  State  Historic  Preser¬ 
vation  Officer  and  request  his  views  con¬ 
cerning  the  significance  of  sites  listed  in 
the  rQ)ort  and  especlaUy  those  sites 
recommended  by  the  Prlndpcd  Investi¬ 
gator  for  further  testing  during  Phase 
n  AEltD  studies.  In  addition,  the  State 
Historic  Preservation  Officer  dKXild  be 
requested  to  furnish  any  additional  In¬ 
formation  concerning  archeological,  his¬ 
torical,  or  cultural  sites  in  the  project 
area  which  wm  not  Identified  in  the  re¬ 
connaissance  report.  The  views  of  the 
State  Historic  Preservation  Officer  shall 
be  discussed  In  the  planning  report  and 
draft  EIS.  and  the  exchange  of  corre¬ 
spondence  impended  thereta  In  cases 
where  his  comments  are  unavailable 
prior  to  distrlbuticm  of  the  draft  EIS,  he 
win  be  specifically  requested,  in  the  letter 
transmitting  the  draft  for  review  and 
comment,  to  furnish  a  respcmse  for  in- 
cluskm  In  the  final  EIS. 

(2)  Should  the  intensive  cultural  re¬ 
sources  survey  conducted  during  the 
Phase  n  GDM  studies  reveal  sites  con¬ 
sidered  eligible  for  the  National  Regl^r, 
statements  detailing  such  assessments 
win  be  completed  by  the  Principal  In¬ 
vestigator  and  forwarded  to  the  State 
Historic  Preservation  Officw  by  the  Dis- 
trioi  Engineer.  The  State  Historic  Pres- 
ervatkm  Officer  should  be  asked  to  return 
the  eligibility  statements,  with  his  com¬ 
ments,  to  the  District  Engineer  who  will 
forward  them  to  the  keeper  of  the  Na¬ 
tional  Register  for  determination  of 
eligibUlty  for  the  Register.  A  copy  of  the 
letter  of  transmittal  should  be  provided 
DAEN-CWP-P. 

§  305.19  Contract  Procedures  and  Re¬ 
ports. 

In  Instances  where  the  District  Engi¬ 
neer 'contracts  directly  with  a  qualified 
university,  museum,  firm,  institution, 
foundation,  agency  or  individual,  the 
contract  shaU  conform  to  standard  A-E 
contracting  procediures. 

(a)  Since  many  of  these  Institutims 
are  unfamiliar  with  A-E  emitracts,  it 
should  be  made  especiaUy  clear  as  a  con¬ 
dition  of  the  contract  that  nether  the 
contractor  nor  his  representatives  shall 
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release  any  sketch,  photograph,  report 
or  other  material  of  any  nature  obtained 
or  prepared  under  the  contract  without 
specific  written  approval  of  the  Con¬ 
tracting  Officer. 

(b)  Upon  award  of  the  contract,  a 
complete  copy,  including  >  the  scope  of 
services,  study  design  and  cost  to  the 
United  States,  will  be  forwarded  by  the 
E>istrict  Engineer  to^  the  appropriate  field 
official  of  the  National  Park  Service. 

(c)  Upon  completion  of  the  manu¬ 
script  resulting  from  the  investigation, 
two  copies  will  be  forwarded  to  the  Na¬ 
tional  Park  Service  for  review  and  com¬ 
ment.  The  Service  should  be  advised  in 
the  transmittal  letter  that  if  no  response 
is  received  within  a  specified  time,  the 
reporting  officer  will  assume  that  the 
Service  is  in  agreement  with  the  quality 
and  legal  sufficiency  of  the  report.  Addi¬ 
tional  review  copies  should  be  furnished 
the  State  Historic  Preservation  Officer, 
State  Archeologist  and  State  Historian, 
and  may  be  sent  to  other  qualified  in¬ 
dividuals,  Institutions  or  agencies  for 
comment  at  the  discretion  of  the  District 
Engineer.  Copies  of  fimd  reports  should 
be  furnished  to  the  National  Park  Serv¬ 
ice,  the  aiHUXH>riate  State  Historic  Pres¬ 
ervation  Officer,  the  Library  of  Congress, 
Smithsonian  Institution,  the  State  Ar¬ 
cheologist  and  the  State  Historian. 

(d)  In  instances  where  funds  are 
transferred  to  the  National  Park  Service 
for  archeological  investigations  at  au¬ 
thorized  projects,  a  Form  2213  will  be 
forwarded  to  the  appropriate  National 
Park  Service  <^ce  for  such  services.  It 
will  then  become  the  responsibility  of 
the  National  Park  Service  to  provide  a 
Scope  of  Services  for  the  contract  and 
Include  any  specific  requirements  of  the 
Contracting  C^cer.  As  representative  of 
the  Contracting  Officer,  the  National 
Park  Service  shall  insure  the  quality, 
competency  and  timely  c(Hnpletion  of  the 
report  resulting  from  the  Investigation 
and  be  prepared  to  defend  the  report  in 
the  event  (tf  litigation  or  other  adverse 
acUcrn.  The  National  Park  Service  will 
thus  fulfill  the  role  of  Principal  Investi¬ 
gator  for  the  District  Engineer.  Prior  to 
completion  of  any  report,  the  Service 
will  forward  a  draft  manuscript  to  the 
Corps -for  review  and  cmnment.  In  all 
cases,  cultural  resources  r^K>rts  will  pro- 
vide.  In  a  timely  manner,  specific  infor¬ 
mation  needed  for  related  Corps  of 
Engineers  reports. 

(1)  Materials  recovered  from  Federal 
lands  are  the  property  of  the  United 
States.  Normally,  these  materials  will 
be  maintained  at  the  institutional  fa¬ 
cility  of  the  Principal  Investigator.  Ar¬ 
rangements  may  also  be  made  by  District 
Engineers  with  reputable  museums  and 
large  \miversitles  to  provide  storage  and 
curatorial  services  for  materials  recov¬ 
ered  as  a  result  of  activities  performed 
by  In-house  personnd  or  by  contract 
with  private  firms  or  small  colleges  lack¬ 
ing  ^equate  facilities  of  this  nature. 
After  c<»npletlon  of  the  necessary  analy¬ 
sis  and  report,  these  materials  may  be 
used  by  the  holding  Institution  if  not 
required  by  the  Corps  of  Engineers  for 


interpretative  displays  in  project  offices, 
visitor  centers,  or  other  appropriate 
areas  for  the  information  and  benefit  of 
the  public. 

(2)  Plans  for  such  displays  should  be 
identified  in  the  Phase  I  GDM  with  de¬ 
tails  developed  in  the  Phase  n  ODM  and 
applicable  Feature  Design  Memoran¬ 
dums.  For  fmther  guidance  in  this  as¬ 
pect,  see  ER  1130-2-401. 

For  the  Chief  of  Engineers. 

Russell  J.  Lamp, 

Colonel.  Corps  of  Engineers, 
Executive. 

Appendix  A — Synopsis  of  Pertinent 
Authohities 

1.  Antiquities  Act  of  1906  makes  it  a  Fea- 
eral  offense  to  appropriate,  excavate,  injure 
or  destroy  any  historic  ruin  or  monument 
located  on  lands  owned  or  controUed  by  the 
United  States  without  permission  from  the 
Secretary  of  the  Department  having  Juris¬ 
diction  thereof.  Further  guidance  on  this 
matter  is  contained  in  ER  405-1-876,  7  May 
1973. 

2.  Historic  Sites  Act  of  1935  declares  it  na¬ 
tional  policy  to  preserve  for  public  use  cul¬ 
tural  properties  of  national  slgniflcance  and 
vests  certain  powers  in  the  Secretary  of  the 
Interior  in  this  regard. 

3.  National  Historic  Preservation  Act  of 
1966  establishes  national  policy  for  historic 
preservation,  authorizes  establishment  by 
the  Secretary  of  the  Interior  of.  a  National 
Register  of  Historic  Places,  and  creates  the 
Advisory  Council  on  Historic  Preservation. 
Section  106  of  the  Act  directs  consultation 
by  Federal  agencies  with  the  Advisory  Coun¬ 
cil  on  Historic  Preservation  prior  to  com¬ 
mencing  construction  or  Issuing  entitlements 
to  others  when  these  activities  would  affect 
cultural  resources  listed  in  the  National 
Register.  Executive  Order  11693  (more  below) 
applies  the  same  consultation  and  protection 
provisions  to  properties  which  the  Secretary 
of  the  Interior  determines  are  eligible  for 
inclusion  in  the  Register.  Implementing  pro¬ 
cedures  for  consultation  with  and  securing 
the  advice  of  the  Advisory  Council  are  con¬ 
tained  in  36  CFR  part  800,  25  January  1974; 
(Appendix  B) . 

4.  Reservoir  Salvage  Act  of  1960,  as 
amended,  is  applicable  only  to  authorized 
Civil  Works  projects.  The  Act  permits  the  ex¬ 
penditure  of  up  to  one  percent  (1%)  of  the 
amount  authorized  to  be  appropriated  for  an 
individual  Civil  Works  project  tor  survey,  re- 
'  covery,  analysis  and  reporting  of  important 
scientific.  hlstOTlcal,  archeological  and  pale¬ 
ontological  data  which  are  being  or  may  be 
irreparably  lost  or  destroyed  as  the  result  of 
Civil  Works  undertakings  on  lands  under 
Corps  Jurisdiction  including  non-Federal 
lands  provided  by  local  interests  for  certain 
types  of  projects.  , 

a.  Before  undertaking  construction,  writ¬ 
ten  notice  must  be  provided  the  Secretary 
of  the  Interior  setting  forth  the  site  of  the 
proposed  project  including  the  area  to  be 
fiooded  or  otherwise  changed. 

b.  If  advised  by  the  Secretary  of  the  Inte¬ 
rior  or  other  appropriate  authority  that  Fed¬ 
eral  construction  activity  may  result  in  the 
loss  of  important  cultural  data,  or  when  the 
agency  finds  that  such  losses  may  occur, 
notice  will  be  provided  the  Secretary  of  the 
Interior.  The  agency  may  undertake  directly, 
or  by  contract  with  qualified  investigations 
or  by  transfer  of  funds  to  the  Secretary  of 
the  Interior,  the  recovery,  protection  and 
preservation,  analysis  and  publication  of  re¬ 
ports  of  such  data,  Including  surveys  or 
other  Investigations  as  in  the  determination 


of  the  agency  are  needed.  The  amount  ex¬ 
pended  for  such  activities  may  not  exceed  one 
percent  of  the  amount  authorized  to  be  ap¬ 
propriated  for  the  project,  and  all  expendi¬ 
tures  made  for  such  activities  are  to  be 
treated  as  non-relmbursable  project  costs. 

c.  The  survey  and  recovery  of  cultural 
data  at  areas  Involved  under  Department  of 
the  Army  Regulatory  Permits  are  the  re¬ 
sponsibility  of  the  Secretary  of  the  Interior 
who  must  be  notified  of  the  proposed  work 
by  the  District  Engineer. 

d.  No  survey  or  recovery  work  is  required 
in  connection  with  works  conducted  in  con¬ 
nection  with  any  emergency  if  in  the  deter¬ 
mination  of  the  Chief  of  Engineers  such  ac¬ 
tivities  would  impede  necessary  construction. 

e.  The  Secretary  of  the  Interior  must  re¬ 
port  annually  to  Congress  on  Federal  ex¬ 
penditures  and  accomplishments  uflder  this 
authority. 

5.  Executive  Order  11593  directs  Federal 
agencies  to  Institute  procedures  to  Insure 
that  their  projects  and  programs  contribute 
to  preservation  and  enhancement  of  non- 
Federally  owned  cultural  properties  of  sig¬ 
nificance.  Consequently,  Corps  of  Engineers 
planning  reports  and  EIS  will  discuss  the  ef¬ 
fects  of  proposed  undertakings  on  significant 
non-Federally  owned  properties  listed  in  or 
eligible  for  Inclusion  in  the  National  Regis¬ 
ter  of  Historic  Places. 

a.  Agencies  are  directed  to  inventory  lands 
under  their  Jurisdiction  and  nominate  to  the 
National  Register  cultural  properties  that 
appear  eligible  for  Inclusion  in  the  Register. 
Nomination  forms  will  be  completed  by  Dis¬ 
trict  Engineers  and  after  review  by  the  State 
Historic  Preservation  Officer  forwarded 
through  the  Division  Engineer  to  DAEN- 
CWP-V  for  execution  by  the  Federal  Repre¬ 
sentative  and  transmittal  to  the  Secretary  of 
the  Interior. 

b.  Agencies  are  directed  to  exercise  caution 
to  ensure  that  Federally  owned  cultural  prop¬ 
erties  on  lands  under  their  Jurisdiction  are 
not  inadvertently  sold,  demolished  or  sub¬ 
stantially  altered  until  the  Secretary  of  the 
Interior  has  the  importunity  to  review  the 
eligibility  of  the  property  for  the  National 
Register  and  if  an  eligible  property  is  to  be 
sold,  demolished  or  altered,  the  Advisory 
Council  on  Historic  Preservation  has  an  op¬ 
portunity  to  comment  and  steps  are  taken  to 
make  records  of  the  property  for  deposit  in 
the  Library  of  Congress. 

6.  The  National  Environmental  Policy  Act 
charges  the  Federal  Government  with  “the 
continuing  responsibility”  of  using  "all 
practicable  means  *  *  *  to  the  end  that  the 
Nation  may: 

"(1)  fulfill  the  responsibilities  of  each  gen¬ 
eration  as  trustees  of  the  environment  for 
succeeding  gen«'atlons; 

“(2)  assure  for  all  Americans  safe,  health¬ 
ful,  productive,  and  esthetically  and  cultur¬ 
ally  pleasing  surroundings; 

"(3)  attain  the  widest  range  of  beneficial 
uses  of  the  environment  without  degrada¬ 
tion,  risk  of  health  or  safety,  or  other  unde¬ 
sirable  and  unintended  consequences; 

"(4)  preserve  important  historic,  cultural, 
and  natural  aspects  of  our  national  heritage, 
and  maintain,  wherever  possible,  an  environ¬ 
ment  which  supports  diversity  and  variety  of 
Individual  choice." 

This  law  charges  the  Government  to  admin¬ 
ister  its  pidlciee,  regulations,  and  laws  to  the 
fullest  extent  possible  in  accordance  with 
the  policies.  Agencies  are  directed  to  develop 
methods  and  procedures  for  "giving  unquan¬ 
tified  envlronmentid  amenities  and  values 
appropriate  consideration  In  the  decision¬ 
making  process  along  with  economic  and 
technical  considerations." 
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COMPLIANCE  PROCEDURES  FOR  SEC.  106 
(  HISTORIC  PRESERVATION  ACT  OF  1966  ) 


FLOW  CHART  -  CULTURAL  RESOURCES  RECONNAISSANCE 


Appendix  E —  Content  op  Sec.  106 
Fbeuminaby  Case  Report 

1.  A  general  description  of  the  proposed 
undertaking  with  explanatory  graphic 
material; 

2.  A  description  of  the  properties  included 
In  or  eligible  for  inclusion  in  the  National 
Register  to  be  affected  by  the  imdertaking, 
identifying  any  significant  features  of  the 
properties; 

3.  An  evaluation  of  the  effect  of  the  under¬ 
taking  upon  the  properties  Included  in  or 


eligible  for  inclusion  In  the  National 
Register; 

4.  An  outline  of  measures  taken  in  consid¬ 
eration  of  the  undertaking’s  effect  upon  the 
properties  Included  in  or  eligible  for  Inclu¬ 
sion  in  the  National  Register,  including: 

a. ' An  expression  of  the  views  of  the  State 
Historic  Preservation  Officer; 

b.  An  indication  of  the  support  or  opposi¬ 
tion  of  units  of  government,  as  well  as  public 
and  private  agencies  and  organizations; 

c.  A  review  of  alternatives  which  would  re¬ 
move  any  adverse  effects;  and 


d.  A  review  of  alternatives  which  would 
mitigate  any  adverse  effects. 

The  Corps  of  Engineers  will  refrain  from  tak¬ 
ing  any  action  with  regard  to  the  undertak¬ 
ing  that  will  foreclose  proper  Advisory  Coun¬ 
cil  consideration  oi  alternatives  to  avoid  or 
mitigate  adverse  effects  of  the  undertcdilng 
on  cultural  properties  listed  or  eligible  for 
Inclusion  in  the  National  Register  of  Historic 
Places. 

[FR  Doc .75-22789  Filed  9-5-76; 8; 45  am] 
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